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1. INTRODUCTION 

1. AT&T Inc. (AT&T) and BellSouth Corporation (BellSouth) (collectively, the Applicants) have 
filed a series of  applications' pursuant to sections 214 and 310(d) of the Communications Act of  1934. as 
amended (Communications Act or Act)' and section 2 of  the Cable Landing License Act' in connection 

See Commission Seeks Comment oil  Applirariori For Conserir to Trunsjer q'Control Filed By AT&T In r .  urd I 

BellSourh Carp., Public Notice, WC Docket No. 06-74. DA 06-904 (rel. Apr. 19. 2006) (Public Noiice). 

'47U.S.C. 5§214,3IO(d). 

' 47 U.S.C. 5 35; see generally An Act Relating to the Landing and Operation of Submarine Cables in the Unitcd 
States, 47 U.S.C. $ 5  34-39 (Cable Landing License Act). 
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with their proposed merger. This merger would combine two regional Bell Operating Companies 
(BOCs). AT&T and BellSouth offer competing services i n  cenain communications markets, and 
BellSouth supplies wholesale inputs relied upon by AT&T and other competitors in various retail 
markets. Thus, the proposed merger requires us to examine its effects on competition ~ which are hoth 
horizontal and vertical in nature - in a wide range of significant communications markets. 

2 .  In accordance with the terms of sections 214(a) and 310Id). we must determine whether the 
Applicants have demonstrated that the proposed transfers would serve the public interest. conbenience. 
and necessity.' Based on the record before us, and as discussed more fully below, we find that the 
transaction meets this standard. After analyzing the record, we conclude that this merger may reduce 
from two to one the number of competitors with direct connections to a handful 0 1  buildings where other 
competitive entry is unlikely. We further find, however, that AT&T's voluntary commitnient to divest at 
least eight fiber strands in the form of ten-year IRUs for these two-to-one buildings where entry is 
unlikely adequately remedies these potential harms.' Moreover, to the extent that the merger increases 
concentration in those or other relevant markets, we find that the puhlic interest benefits of the merger 
outweigh any potential public interest harms. 

11. EXECUTIVE SUMMARY 

3. As discussed below, our analysis of the competitive eflkcts of the merger, which focuses on the 
following key services, finds that the merger is not likely, with one exception, to result in anticompetitive 
effects in relevant markets. 

Special access competition. The record indicates that, in  a small number of buildings in the 
BellSouth in-region territory where AT&T and BellSouth are the only carriers with direct 
connections, and where other competitive entry is unlikely, the merger is likely to have an 
anticompetitive effect on the market for Type I wholesale special access services. We further 
find, however, AT&Ts  voluntary commitment to divest at least eight fiber strands in the form of 
ten-year IRUs for these two-to-one buildings where entry is unlikely adequately remedies these 
potential harms. With respect to Type I1 wholesale special access services, we find that a 
sufficient number of other competitors with similar types of local facilities will remain post- 
merger to help mitigate the loss of AT&T as a competitor in BellSouth's region. 

Retail enterprise competition. We find that the merger will not likely have anticompetitive 
effects for enterprise customers, even though we find that the Applicants currently compete 

0 

SBC Communications. Inc. und AT&T Corp. Applirationsfur Approval of 7'ransfci- of Co~ifrol. WC Docket No. 
05-65, Memorandum Opinion and Order, 20 FCC Rcd I82Y0, 18292. para. 2 (2005)  (SBC/AT&T Order] ;  Verizori 
Comniunicafions, Inc. and MCI,  Inc. Applications for Approsal of'TrarisJer of Conrrol. WC Docket No .  05-75, 
Memorandum Opinion and Order, 20 FCC Rcd 18433, 18435, para. 2 (2005) 1 Vef-i:on/MC/ Order): Applicurions of 
Nexrel Communications, Inc. arid Sprinr Corporarion for Consefir ro Trar i f r r  Confrol of Lireirsrs and 
Aufhorizafions, WT Docket No. 05-63, File Nos. 0002031756. e( a/., Memorandum Opinion and Order. 20 FCC Rcd 
13967, 13976, para. 20 (2005) lSprint/Nextel Or-der-): App/icafion.s of NYNEX Corp.  Tramfrror-. atid 5c,l/ Arlu,irz(. 
Corp., Transferee, For Consent 10 Transfer Coiitrol of NYNEX Corp. and 1r.r Subsidiaries, File No. NSD-L-96- I O .  
Memorandum Opinion and Order, 12 FCC Rcd 19985, 19987, para. 2 (1997) (Be//.4t/anfir/NYNEX Order-): M r r ~ r r  
uf MCI Communications Corp. arid Brirish Trleromiiiunicafioii~ PLC, GN Docket No. 96-245. Memorandurn 
Opinion and Order, 12 FCC Rcd 15351, 15353, para. 2 (1997) (5T/MCI  Order). 

' See Appendix F. 

3 
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against each other with respect to certain types of enterprise services and some classes of 
enterprise customers. We find that competition for medium and large enterprise customers 
should remain strong after the merger because medium and large enterprise customers arc 
sophisticated, high-volume purchasers of communications services and because there will remain 
a significant number of carriers competing in the market. With respect to m a l l  enterprise 
customers, we recognize that AT&T continues its withdrawal from that market in BellSouth’\ 
region, and we conclude, after examining the record, that i t  is not exerting significant 
competitive pressure with respect to those customers. 

Mass market voice competition. We conclude that the merger will not likely have 
anticompetitive effects on mass market voice services. We find that neither BellSouth nor 
AT&T is a significant present or potential participant in  this market outside of their respective 
regions. Consequently, we find that neither party was exerting significant competitive pressure 
on the other in  their respective in-region territories. Moreover, we note the rapid growth of 
intermodal competitors - particularly cable telephony providers (whether circuit-switched or 
voice over E’ (VoIP)) - as an increasingly significant competitive force in  this market, and we 
anticipate that such competitors likely will play an increasingly important role with respect to 
future mass market competition. 

Mass market Internet competition. We find that the merger is not likely to result in 
anticompetitive effects for mass market high-speed Internet access services. Specifically, we 
conclude that there are no horizontal effects as a result of the proposed merger for thih service 
because neither BellSouth nor AT&T provides any significant level of lnternet access service 
outside of its respective region. We also conclude that, while the merger may result in some 
vertical integration, the record does not support commenters’ conclusions that the merged entity 
will have the incentive to act anticompetitively in the mass market high-speed Internet access 
services market. 

Internet backbone competition. Based on the record, we are persuaded that the merger is not 
likely to result in anticompetitive effects in the lnternet backbone market. We find that the Tier 1 
backbone market is not likely to tip to monopoly or duopoly, based either on market share or on 
other factors, such as changes in relative traffic volumes or through targeted de-peering or 
degraded interconnection. Rather, we expect a number of Tier 1 backbones to remain as 
competitive alternatives to the merged entity. We also are not persuaded that the merger will 
increase the Applicants’ incentive and/or ability to raise rivals’ costs. Given the level of 
competition we expect to remain in the Tier 1 backbone market, we are not persuaded that such 
actions would be viable. 

International competition. We find that the merger is not likely to result in anticompetitive 
effects for international services provided to mass market. enterprise, or global 
telecommunications services customers. Additionally, we find that the merger is not likely to 
result in anticompetitive effects in the international transport. facilities-based IMTS, or 
international private line markets. 

4. We further conclude that significant public interest benefits are likely to result from this 
transaction. These benefits, which are likely to flow to consumers, relate to: accelerated broadband 
deployment; enhancements to Multichannel Video Programming Distributor (MVPD) and programming 
competition: national security, disaster recovery, and government services; unification of Cingular’s 
ownership; efficiencies related to vertical integration; economies of scope and scale; and cost savings. 

4 
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5. Accordingly, based on the record, we find that the merger of BellSouth with ATbtT is in the 
public interest and we grant the applications for transfer of control. 

111. BACKGROUND 

A. Description of the Applicants 

1. BellSouth Corp. 

6. BellSouth is a publicly traded Georgia corporation with its principal executive office5 located In 
Atlanta, Georgia6 BellSouth is the largest communications service provider in the southeastern U . S . .  
serving substantial portions of the population within Alabama, Florida, Georgia, Kentucky, Louisiana. 
Mississippi, North Carolina, South Carolina and Tennessee.' It has three operating segments: the 
Communications Group, Wireless, and the Advertising & Publishing Group.8 

7. Communications Group. Through its wholly-owned subsidiary, BellSouth Telecommunications. 
Inc., BellSouth provides wireline communications services, including local exchange, network access, 
intraLATA long distance services, and Internet services.' BellSouth Long Distance, Inc., BellSouth's 
long distance subsidiary, provides long distance services to residential and small business customers in  
BellSouth's region, long distance services to enterprise customers headquartered in BellSouth's region. 
and wholesale long distance service primarily to Cingular Wireless LLC (Cingular).'" BellSouth ser\ed 
approximately 20 million access lines and almost 2.9 million digital subscriber line (DSL) customers 
(retail and wholesale) at the end of 2oO5." BellSouth operates a regional Internet backbone i n  its 
primary service area." 

8. To mass market customers, BellSouth provides advanced voice. data, Internet, and networking 
solutions in addition to traditional local and long distance voice services." To large business and 
government customers, BellSouth provides both standard and highly specialized communications 
services and products, including voice, data, Internet access, private networks, high-speed data 
equipment, and conferencing services. BellSouth also provides interconnection services to other 
carriers. l4 

BellSouth Corporation, SEC Form IO-K at 3 (filed Mar. 1, 2006). available ai 6 

http://www.sec.gov/Archives/edgar/datd73?7 13/000095014406001613/g98697e I 0vk.htni (BellSouth 200.5 Forrr, 
10-K). 

' Id. at 4 

Id. at 3 

' AT&T/BellSouth Application. App. A at A-2. 

Io Id. 

'I Id. 

l 2  Id. 

I' Id. at A-3 

"Id.  

5 
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9. Wirekss.  BellSouth's wireless business consists o f  a 40 percent ownership (and SO percent 

I r, 
management) interest in Cingular." BellSouth markets many of i t s  services, including local and long 
distance, DSL, and satellite television, along with Cingular wireless service, as bundled oflerings. 

IO.  Advertising & Puh[i.rhirig Group. BellSouth also i s  one of the leading puhlishcrs of telephonc 
directories in the U S . "  BellSouth's Advertising & Publishing Group publishes more than 500 
directories and distributes approximately 65 mill ion copies to residences, businesscs and government 
agencies in the Southeast.'" 

2. AT&T Inc. 

1 1 .  AT&T i s  a holding company incorporated under the laws of Delaware and has i t s  principal 
executive offices in  San Antonio, Texas." AT&T offers services and products 10 rrsidential consumers 
in  the U.S. and to business customers and other providers of telecommunications services in  the U.S. and 
in 240 countries.2" The services and products that AT&T offers vary hy market, but they include: local 
exchange services, wireless communications, long distance services, datdbroadband and Internet 
services, telecommunications equipment, managed networking, wholesale transport services. and 
directory advertising and publishing." In addition, AT&T has investments in communications 
companies with operations in  14 countries." 

12. SBC Communications Inc. (SBC) was formed as one of several regional holding companies 
created to hold pre-divestiture AT&T Corp's ( i .e . .  "legacy AT&T's") local telephone companies." 
Originally, SBC primarily operated in  five southwestern states. but i t  expanded i t s  incumbent local 
exchange operations to 13 states through mergers with Pacific Telesis Group, Southern New England 

I' Id. 

BellSouth 2005 Form 10-K at 5.  BellSouth has been a selling agent for DirecTVm service since August 2004 Id. 

AT&T/BellSouth Application, App. A at A-3. 

BellSouth 2005 Form 10-K at I1 

AT&T Inc., SEC Form IO-K at 1 (tiled Mar. I ,  2006). avuilable ar 

16 

I1 

i n  

10 

http://www.sec.gov/Achives/edgar/datd7327 17/00007327 170601)0008/lorm I Ok2005.htm (AT&T ZOOS Form I O -  
K). 

Id. 

2 1  Id. In 2004. AT&T hegan offering satell i te television serviccs through an agreement with EchoStar. This 
agreement was amended in Septemher 2005 to an agency agreement under which AT&T continues marketing co- 
branded AT&T DISH Network satellite television service hut receives only conimission m c n u e s  whcn signing up 
future customers. Id. 

Id. at 1. Thesc investments include companies that provide local and long distance telephone services. wireles) I?  

communications, voice messaging, data services, Internet access, telecommunications equipment. and directory 
publishing. 

"Id. at I 

6 
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Telecommunications Corporation, and Ameritech Corporation in 1997, 1998 and 1999. respectively.” 
On November 18. 2005, one of SBC’s subsidiaries merged with AT&T Corp., creating one ol.the world‘s 
largest telecommunications providers, and retaining the AT&T name.” 

13. AT&T provides wireline telecommunications scrvices. including local. long distance w i c r .  
switched access, and data and messaging services, on both retail and wholesale bases.”’ AT&T sewes 
19.4 million access lines, which are predominantly concentrated i n  its 13-state region: AT&T o f l w  
long distance and international long distance service nationwide, a s  well as wholesale switched access 
service to other service providers.’8 AT&T also sells data equipment and provide:. various data services, 
such as private lines, switched and dedicated transpon, Internet access, network integration, and business 
voice applications over IP-based networks.” AT&Ts  Internet offerings include bahic dial-up access 
service, dedicated access, web hosting, e-mail, local radio frequency internet access (commonly known 
as “Wi-Fi”), and high-speed access, such as DSL services.“.! AT&T also holds a 6 0  percent economic 
interest and 50 percent voting interest in Cingular.” Through Cingular. AT&T provide5 wireless 
services to 54.1 million customers nationwide.” AT&T markets many of its services, including local and 
long distance, DSL, and satellite television, along with Cingular wireless service, as hundled offerings.” 

3- 

B. Description of the Transaction 

14. On March 4,2006, AT&T entered into an Agreement and Plan o l  Merger (Merger Agreement! 
with ABC Consolidation Corp., a Georgia corporation and wholly-owned subsidiary of AT&T (Merger 

Id. See also Applications of Paclfic Telesis Croup, Transferor, arid SBC C‘nni,iiurricarir,rrs. lnc. ,  Transferer, ,for 
Consenf fo Transfer Control of Paclfic Telesis Group and its Snbsidiuries. Report No. LB-96-32, Memoranduni 
Opinion and Order, 12 FCC Rcd 2624 (1997) (SBUPacTd Order): Appficafionsfor Consent to fhe Transfer of 
Control of Licenses and Secrion 214 Authorizafiorisfrom Southern Neu England Telecumii~unicatiot~s Corriorarim. 
Transferor, fo SBC Conmrunicalions. Inc., Transferee, CC Docket No. 98-25. Memorandum Opinion and Order. 13 
FCC Rcd 21292,21306, para. 29 (1998) (SBUSNET Order); Applications ofAsleritech Corp.. Trarrsfet-or. urld SBC 
Communications, Inc., Transferee, For Consenr fo Transfer of Control. Memorandum Opinion and Order, CC 
Docket No. 98-141, 14 FCC Rcd 14712, 14737. para. 48 (1999) (SBC/Amerit~ch Order) .  

’’ AT&T 2005 Form IO-K at I ;  SBC/AT&T Order, 20 FCC Rcd I8290 (2005). 

2h SBC 2005 Form IO-K at 4. 

27 AT&T/BellSouth Application, App. A at A-I 

Is SBC 2005 Form 10-K at 4. Long distance services. as well as a number of other services. are offered both by 
legacy AT&T and legacy SBC entities pending completion of the companies’ integration. See id. at 5-6. 

20 Id. at 4-6. Network integration services include installatiun of businebb dma systems, local area networking. and 
other data networking offerings. Id. at 5 .  

30 

Application, App. A at A-2. 
Id. at 5 .  AT&T has approximately seven million digital suhscriber lines (DSL) i n  service. AT&T/BellSouth 

AT&T/BellSouth Application. App. A at A-4. 31 

32 Id. 

AT&T Inc., 2005 Annual Report at 10, 22 (Feb. 16, 7.006). ar~oilable ai 
http://www.shc.com/lnvestor/ATT~Annual/pdf/05A~arComplete.pdf (AT&T 2005 Annual Report! 

1 
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Sub), and BellSouth." The Merger Agreement provides that Merger Sub will merge with and into 
BellSouth, with BellSouth continuing as the surviving corporation and as a wholly-owned subsidiary of 
AT&T." Pursuant to the Merger Agreement. each share o f  common stock of BellSouth issued and 
outstanding immediately prior to the effective time o f  the merger w i l l  be convened into and become 
exchangeable for 1.325 common shares o f  AT&T." BellSouth w i l l  continue to own the stock of i t s  
subsidiaries, and BellSouth and i t s  subsidiaries wi l l  continue to hold all ofthe FCC authorizations that 
they hold prior to the merger." AT&T wi l l  become the new parent o f  BellSouth, resulting in the indirecl 
transfer o f  control o f  the Commission licenses and The transaction also wi l l  result in 
AT&" obtaining affirmative control o f  Cingular's Commission licenses and authorizations."' 

15. The Applicants contend that approval of the proposed transaction i s  in the public interest. They 
assert that the merger wi l l  produce numerous public interest benefits, including: accelerated broadband 
deployment;'@ causing Cingular to become a more innovative and efficient competitor through unification 
o f  Cingular's ownership:' enhancement o f  M V P D  and programming competition in BellSouth's territorq 
by virtue o f  AT&T's head start i n  that business;" improvement in services to government customers and 
strengthening of national security by virtue of the merged entity's network integration and an increased 
geographical f~otpr int :~ improved disaster response capabilities;u and vertical integration efficiencies 
flowing from the integration of BellSouth's local exchange network with AT&T's long distance 
network." Finally, the Applicants assert that the merger wi l l  increase innovation and investment i n  the 
telecommunications industry, as the companies wi l l  have greater incentives to invest in research and 
development ,46 

'' AT&T Inc., SEC Form 8-K at I (tiled Mar. 4, 2006) available ur 
http://www.sec.govlhives/edgar/data/7327 13/0000950 I230600263 I i y  I829 I ge8vk.hun 

i s  Id 

l6 Id 

'' AT&T/BellSouth Application at 3 

Id. 

' " I d .  at 127. 

See Letter from Robert W. Quinn, Jr., Senior Vice President - Federal Regulatory, AT&T, to Kevin Martin, 
Chairman, FCC, WC Dockel No. 06-74 at 2-3 (filed Oct. 13. 2006): see also Letter from Gary L. Phillips, AT&l. 
and Bennett L. Ross, BellSouth. to Marlene H. Dortch, Secretary, FCC. WC Docket No. 06-74 at 4-5 (filed Oct. 27 .  
2006). 

" AT&T/BellSouth Application at 6-20. 

'' Id. at 20-26. 

Id. at 28-32. 

Id. at 32-40. 

" Id. at 40-46. 

46 Id. at 46-5 I, 

10 
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16. The Applicants also contend that the merger wi l l  not reduce competition. The Applicants assert 
that there “will be virtually no increase in horizontal concentration in any relevant market.”” They argue 
that the proposed merger wi l l  “not change the structure o f  the wireless marketplace and thus wi l l  have no 
adverse effect on competition” in that market.“ They contend that AT&T i s  not a major competitor in 
any relevant market i n  BellSouth’s region,“ and that BellSouth lacks the resources to cornpcte effectively 
out of its region.” They also contend that there are numerous other competitors in each market segment 
in which both Applicants compete.” The Applicants further argue that no harm wi l l  flow) from the 
increased geographic scope ofthe merged entity because “market conditions that were central to the 
commission’s conclusions in prior merger orders no longer exist.”” Finally. the Applicants argue lhal 
the proposed transaction does not raise “benchmarking-related concerns“ identified in prior Commission 
orders.” 

C. Applications and Review Process 

1. Commission Review 

17. On March 31,2006, BellSouth and AT&T jointly filed a series of applications seeking 
Commission approval o f  the transfer of control to AT&T of licenses and authorizations held directly and 
indirectly by BellSouth, as well as the transfer o f  control of Cingular and i t s  various subsidiaries and 
affiliates.” On April 19, 2006, the Wireline competition Bureau released a Public Notice seeking public 
comment on the proposed transaction.55 More than 25 parties filed petitions 10 deny the applications or 

” Id. at 54. 

Id. at 6 

See. e .&. ,  id. at%, 63, 83, 105 J9 

See. e.&, id. at 63,106 sn 

See, e.g., id. at 55 ,  63, 82, 99. ’I 

Id. at 116. 

Id. at 121. These and other concerns are discussed infra Part V.1 

Pursuant to section 214 of the Communications Act, AT&1 and BellSouth filed applications seeking Commission 
approval to transfer to AT&T control of domestic and international section 214 authorkations held by BellSouth and 
its suhsidiaries. 47 U.S.C. 5 214. The Applicants also filed an application for consent lo transfer control of 
BellSouth’s interests in suhmarine cable landing licenses to AT&T pursuant to section 2 of the Cable Landing 
License Act. 47 U.S.C. 5 35. Pursuant to section 310(d) ofthe Communications Act, AT&T and BellSouth filed 
applications seeking Commission approval to transfer lo AT&T control of wireless and satellite earth station licenses 
and authorizations held hy BellSouth, various BellSouth subsidiaries, and Cingular. and filed an application for 
Commission approval to transfer control of Experimental Radio Service Licenses from BellSouth to AT&T. 47 
U.S.C. 5 3 10(d); see also Appendix B (listing licenses and authorirations suhject to transfer of control). The 
Applicants assert that lhe transfer of control of the vast majority 11f Cingular‘b licenses and authorizations will be 
non-substantial (i.e., pro forma) in  nature and that the Commission’s rules and precedents require only post- 
consummation notification rather than advance consent for the proposed transaction. AT&T/BellSouth Application 
at 127-32. Nevertheless, the Applicants have filed applications seeking advance consent out of “an ahundance of 
caution.” Id. at 170. 

SI 

5,  

Public Notice. The Public Norice set due dates of lune 5 .  2006 for the filing of Comments and Petitions to Deny is 

and June 20, 2006 for Responses and Oppositions. Id. The Wireline Competition Bureau (Bureau) adopted 
(continued.. ..) 

9 
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formal comments supporting or  opposing grant of the applications.” On June 23,2006. the Wireline 
Competition Bureau and International Bureau requested additional information From the Applicants. 
The Applicants’ responses to the Information Request, along with their responses to additional 
Commission requests, are included in the record. On October 13, 2006, the Commission released a 
public notice seeking comment on certain proposals made by AT&T in a supplemental filing.’s More 
than 41 parties filed comments in response to the Voluiicui-y Coridirioiis Puhlic Norict..” 

57  

2. Department of Justice Review 

18. The Department of Justice’s (DOJ‘s) Antitrust Division rev iew telecommunications mergers 
pursuant to section 7 of the Clayton Act, which prohibits mergers that are likely to substantially lesen 
competition.b0 The Antitrust Division’s review i s  limited solely to an examination of the potential 
competitive effects of the acquisition, without reference to iiational security, law enforcement, or other 
public interest considerations. The Antitrust Division reviewed the proposed merger between AT&T and 
BellSouth and on October I I ,  2006 announced the closing of its investigation without further action.” 

IV. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK 

19. Pursuant to sections 214(a) and 310(d) of the Communications Act.” and sections 34 through 39 
of the Cable Landing License Act,63 the Commission must determine whether the proposed transfer of 
(Continued from previous page) 
protective orders under which third parties would be allowed to review confidential or proprietary documents. See 
AT&T lnc. arid BellSouth Corporarion Applicariotis for Approval of Transfer uf Conrrol, WC Docket No. 06-74, 
Order. 2 I FCC Rcd 52 15 (2006) (Firsr Protective Order); A T & l  In?. and BellSourlz Corporation Applicariunsfoi~ 
Approval of Transfer of Conrrol. WC Docket No. 06-74, Order. 21 FCC Rcd 7282 (2006) (Second Prorccrive 
Order). 

“The parties that filed formal pleadings in this proceeding are listed in Appendix A. In addition to thosc formal 
pleadings, we have received thousands of informal comments and ex parre submissions. All pleadings and 
comments are available on the Commission‘s Electronic Comment Filing System (ECFSj website at 
www.fcc.gov/cgb/ecfs/. 

See Letter from Thomas J .  Navin, Chief. Wireline Competition Bureau, FCC. to Waynr Watts, Senior Vice 
President and Associate General Counsel, ATBiT, Inc.. and James G. Harralson, Vice President and Associate 
General Counsel, BellSouth Corporation. WC Docket No. 06-74 (June 23.  2006) (Information Requcst). 

‘7 

See Commission Seeks Conimenr on Proposals Submitred By AT&T Inc. and BellSourh Corp.. Public Noucc, WC 
Docket No. 06-74. 21 FCC Rcd I1490 (2006). as amended by Commission Seeks Comnienr on Proposals Subniirred 
ByAT&TIric. andBellSourh Corp., Public Notice, WC Dockct No. 06-74. Erratum (rel. Oct. 16. 2006) I Volunrar:v 
Condirions Public Norice). 

The parties that filed comments in response to the Volunran; Condirions Public Nofirr are listed separately in 59 

Appendix A. Comments filed on the Volunran; Condirions Public Norice are cited herein as “Conditions 
Comments.” 

15U.S.C. 8 I R .  ”) 

See Press Release, DOJ, Statement by Assistant Attornry General Thomas 0. Barnett Regarding the Closing of the 61 

Investigation ofAT&T’s Acquisition of Bellsouth (Oct. I I ,  2006), available ar 
http://www.usdoj.govlatr/puhlic/press~releases12006/2 I8904.htm. 

62 47 U.S.C. §$ 214(a), 310(d). 

IO 
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control to AT&T of licenses and authorizations held and controlled by BellSouth and Cingular will s e n e  
the public interest, convenience. and necessity." In meking this determination. we first assess whether 
the proposed transaction complies with the specific provisions of the Communications Act, o thrr  
applicable statutes, and the Commission's rules. If the proposed transaction would not violate a statutc 
or rule, the Commission considers whether i t  could result in public interest harms by substantially 
frustrating o r  impairing the objectives or implementation of the Communications Act o r  related s ta t i i tc .  
The  Commission then employs 3r balancing test, weighing any potential public interest harms of the 
proposed transaction against the potential public interest benefits.6' The  Applicanh bear thr hurden 01' 
proving. by a preponderance of the evidence. that the proposed transaction. on balance, serves the public 
interest.66 If we are unable to find that the proposed transaction serves the public interest for any reason, 

(Continued from previous page) 
'' 47 U.S.C. 5s 34-39. The Cahle Landing License Act provides that approval ot il l icen 
granted "upon such terms as shall bc necessary to assure jus1 and rcasonahle rilles and service. . . :' 47 L!.S.C. 5 75 
The Commission does not conduct a separate public interest analysis under this statute. Seta. e .g . .  SBC/AT&T O d e r .  
20 FCC Rcd at 18300 n.59; VerizoriIMCl Order. 20 FCC Rcd at 18442 n.58: Applicciriorr o/H'or/dCom. 1~ and 
MCI Comniunicatioris Corporation f o r  Transfer ($Corrrrnl o f M C l  C~,~i,,iu,iicario,lri,i.s Corpororiori ro WorldCnm. 
liic.. CC Docket No. 97-21 I ,  Memorandum Opinion and Order. I3 FCC Red I8025 ( I  99x1 ~WorldCom/MCl Order). 

64 47 U.S.C. 5 3 IO(d) requires that we consider the applications for transfer of Titlc 111 l i cenxs  (wireless licenses 
and earth station authorizations in  this case) under the same standard as if  the proposed transferee were applying for 
the licenses directly under section 308 of the Act, 47 U.S.C. 5 308. See. SBC/AT&T Ordei-. 20 FCC Rcd at 
I8300 n.60; VerizoidMCI Order. 20 FCC Rcd at I8441 n.59; Applicarioiis qf Westerri Wireless Corporarim and 
Allrel Corporarion for Coiisenr to Trarrsfer Conrrol ofliceiises and Aufhori~afiorir.  WT Ilocket No. 05-50. 
Memorandum Opinion and Order, 20 FCC Rcd 13053. 13062.63. para. I7 (2005) (A l l reWcste iw  Wireless Older ) ;  
Applicarions ofAT&T Wireless Services, Inc. und Cingulaf- Wireless Corporarioir, WT Ilocket 04-70, Memorandum 
Opinion and Order, 19 FCC Rcd 21522, 21542, para. 40 (2004) (CinRular/AT&T Wireles.~ Order); General Moron 
Corporation and Hughes Electronics Corporarion. Transferors, and The N e ~ , r  Corporariori Limired. Transferee. 
MB Docket No. 03-124, Memorandum Opinion and Order. 19 FCC Rcd 473, 485. para. I8 (2004) ( N e w  
Corp./Hughes Order). Thus, we must examine the Applicants' qualifications to hold Iicenscs. See discussion infra 
Part V.J (AT&T's Qualifications to Acquire Control of BellSouth's and Cingular's Licenses). 

ipplication may hc 

See. e.&, SBC/AT&T Order, 20 FCC Rcd at 18300, para. 16; VerizodMCl Order. 20 FCC Rcd at 18441. para. 16: 6S 

Sprinr/Nexrel Order, 20 FCC Rcd at 13976, para. 20; CinRular/AT&T Wirelesr Order. I9 FCC Rcd at 2 1542-43. 
para. 4 0  News Corp./Hughes Order, 19 FCC Rcd at 483, para. IS;  Applicafkiii (I/ GTE Corporuriori. Traiisferor. 
and Bell Arlanric Corporarion, Transferee, CC Docket 98-184, Memorandum Opinion and Order. 15 FCC Rcd 
14032, 14046, paras. 20, 22 (2002) (Bell Atiaiific/GTE Order); Applicarioris of VoiceSrream \Vii~e/e.rs Corporurinii 
and Pobvenel. Inc., Trurrsferors, and Deutsche Teiekom AG, Transferee, IB Docket No. 00- 187, Memorandum 
Opinion and Order, 16 FCC Rcd 9779,9789, para. 17 (2001) (Deursche TelekonL/VoiceSrre~,,i Order): 
SBC/Amerirech Order. 14 FCC Rcd ai 14737-38, para. 48; BellAr/afiric/NYNEX Ordef-. I ?  FCC Rcd at 19987. 
para. 2. 

See, e.&,  SBC/AT&T Order, 20 FCC Rcd at 18300. para. 16: VerizodMCl Order. 20 FCC Rcd at 18443, para 16: 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21542.44. para. 40 (citing. e.g.. Nrws  Corp./Hiryhes Ordczr. 19 FCC 
Rcd at 483, para. 15; Applicatioiisfor Consent to fhe Trarisfer of Coritrol oflicetisesfroni Conirast Corporarioii 
and AT&T Corp., Transferors. lo AT&T Comcusr Corporation. Tratisferee. MB Docket No .  02-70, Memorandurn 
Opinion and Order. 17 FCC Rcd 23246, 23251, para. 26 (2002) (AT&T/Comcasr Order); Applicuriori ofEchoSrar 
Communications Corporation (a Nevada Corporarion), General Motors Corporatioii. arid Hughes E1ecrrofiir.s 
Corporarioii (Delaware Corporarions) (Transferors) and EchoSrar Commirnicarioiis Corporation ( a  Delaware 
Corporation) (Transferee), CS Docket No. 01-348, Hearing Designation Order. 17 FCC Rcd 20559, 20574, para. 25 
(2002) (EchuSfar/DirecTV Order)). 

66 
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or if the record presents a substantial and material question of fact .  we may designate the application lor 
hearing.6’ 

20. Our public interest evaluation necessarily encompasses the “hroad aims of the Comniunicat ims 

competition in relevant markets, accelerating private sector deployment of advanced services. ensuring a 
diversity of license holdings, and generally managing the spectrum in the public i n t e re~ t . ’ ~  Our public 
interest analysis may also entail assessing whether the merger w i l l  affect the quality of communications 
services or w i l l  result in the provision of new or  additional services to consumers.”’ I n  conducting thih 
analysis, the Commission may consider technological and market changes, and the nature. complexity. 
and speed o f  change of, as wel l  as trends within. the communications industry.” 

which include, among other things, a deeply rooted preference for preserving and enhancing 

21. In determining the competitive effects of the merger, our analysis i s  informed by, but not l imited 
to, traditional antitrust principles.” The Commission and the DOJ each have independent authority to 
examine telecommunications mergers, hut the standards governing the Commission’s review di f fer f rom 
those of the DOJ.” As stated above, the DOJ reviews mergers pursuant to section 7 of the Clayton Act, 

We are not required to designate for hearing applications fur the transfer or assignment of Title 11 authorIration5 
when we are unable tu find that the public interest would be served by granting the applications. See /TT World 
Communicatiorrs, Inc. Y. FCC, 595 F.2d 897, 901 (2d Cir. 1979). We may. however. do so if we find that a hearing 
would he in  the public interest. However, with respect to the applications 10 transfer licenses subject to Title 111 d 
the Act, if we are unable to find that the proposed transaction serves the puhlic interest, or if the record presents a 
substantial and material question of fact, section 309(e) of the Act requires that we desipatc the application for 
hearing. 47 U.S.C. $309(e); see EchoStar/DirecW Order. 17 FCC Red at 20574. para. 25: Cingular/AT&T 
Wirekss Order, 19 FCC Red at 21542-44, para. 40. 

67 

See SBC/AT&T Order, 20 FCC Rcd at 18301, para. 17; VerizordMCI Order, 20 FCC Rcd at 18443, para. 17: 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544, para. 41 (citing, e.&, News Corp./Hughes Order, 19 FCC 
Red at 483-84, para. 16; AT&T/Conicasr Order. 17 FCC Red at 23255, para. 27: EckoStar/DirecW Order. I 7  FCC 
Rcd at 20575, para. 26). 

69 See 47 U.S.C. 5 157 nt. (incorporating section 706 of the Telecommunicariuns Act of  1996, Pub. Law No. 104- 
104, 1 I O  Stat. 56 (1996) (1996 Act), 254, 332(c)(7)); 1996 Act, Preamble; SBC/AT&TOrder, 20 FCC Red at 18301 
para. 17; VerizodMCI Order, 20 FCC Rcd at 18443-44, para. 17; Cingular/AT&T Wireless Order, 19 FCC Red ai 
2 1544, para. 4 I :  see also WorldConJMCl Order, I 3  FCC Rcd at 18030-3 I, para. 9 ;  2000 Biennial Regularon. 
Revie&,, Spectrum Aggregation Limits for Commercial Mobile Radio Senjices, Report and Order. 16 FCC Rcd 
22668, 22696, para. 55 (2001) (citing47 U.S.C. $5  301, 303, 309(i), 310(d)); cf. 47 U.S.C. $$ 521(1). %?(a). 

’“See SBC/AT&T Order. 20 FCC Red at 18301, para. 17; VerizodMCI Order. 20 FCC Rcd at 18443-44, para. 17; 
Cingular/AT&T Wireless Order, 19 FCC Red at 21544, para. 41 (citing. e.8..  AT&T/Conrcasr Order. 17 FCC Rcd at 
23255, para. 27; W o r l d C o d M C I  Order, I 3  FCC Rcd a( 18030-3 I, para. 9). 

68 

See SBC/AT&T Order. 20 FCC Rcd at 18301-02, para. 17; Ver-i:.on/MCI Order. 20 FCC Rcd at 18444. para. 17: 11 

Cblgular/AT&T Wireless Order, 19 FCC Red at 21544, para. 41 

See, e.&. SBC/AT&T Order, 20 FCC Rcd at 18302, para. 18; VerizodMCI Order, 20 FCC Rcd at 18444. para. 18: 
Cingular/AT&T Wireless Order. 19 FCC Rcd at 21544-45, para. 42; News Corp./Hughes Order, 19 FCC Rcd at 484. 
para. 17; Bell Arlanric/GTE Order, 15 FCC Rcd at 14046, para. 23; WorldConJMCl Order. I 3  FCC Red at 18033. 
para. 13. 

72 

See, e&, SBC/AT&T Order, 20 FCC Red at 18302. para. 18; VerizodMCI Order, 20 FCC Rcd at 18444. para. I 8: 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 42: New,s Corp./Hughes Order, 19 FCC Red at 484. 
para. 17; see also Satellite Business Svstems, 62 FCC 2d 997, 1088 (1977), afd sub nom. United Stares I’. FCC. 652 

(continued.. . . I  
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which prohibits mergers that are likely to lessen competition substantially i n  any line of commerce." 
The Commission, on the other hand, as stated above, is charged with determining whether the transfer of 
control serves the broader public interest. In the communications industry, competition is shaped not 
only by antitrust rules, but also by the regulatory policies that govern the interactions of industr) 
players." In addition to considering whether the merger will reduce existing competition. therefore. v.t' 
also must focus on whether the mergcr will accelerate the decline of market power by dominant firm5 I I I  

the relevant communications markets and the merger's effect on future competition.'" We also recognize 
that the same consequences of a proposed merger that are beneficial in one sense may be harmful in 
another. For instance, combining assets may allow the merged ent i ty  to reduce transaction costs and 
offer new products, but it may also create or  enhance market power. increase harriers to entry by 
potential competitors, andlor create opportunities to disadvantage rivals in  anticompetitive ways. -1 

22. The Commission has the authority to impose and enforce narrowly tailored, transaction-specific 
conditions that ensure that the public interest is served by the transaction.'s Indeed. our public interest 
authority enables us to impose and enforce conditions based upon our extensive regulatory and 
enforcement experience to ensure that the merger will, overall. serve the public interest." Despite broad 
authority, the Commission has held that it will impose conditions only to remedy harms that arise from 

(Continued from previous page) 
F.2d 72 (D.C. Cir. 1980) (en banc); Nonhern Urilifies Semice Co. 13. FERC. 991 F.2d 937,947-48 (1st Cir. 1993) 
(public interest standard does not require agencies "to analyze proposed mergers under the same standards that the 
Department of Justice . . . must apply"). 

'' 15 U.S.C. 9: 18 

'' See SBC/AT&T Order, 20 FCC Rcd at 18302, para. 18; VerizuidMCI Order. 20 FCC Rcd at 18444, para. I X ;  
Cingulnr/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 42; AT&T/Conrcarr Order-. 17 FCC Rcd at 23256, 
para. 28. 

See generally SBC/AT&T Order, 20 FCC Rcd at 18302, para. 18; VeriioniMCl Oi-der. 20 FCC Rcd at I8444 16 

para. 18; Cingular/AT&T Wireless Order; 19 FCC Rcd at 21544-45. para. 42. 

See, e.g., SBC/AT&T Order, 20 FCC Rcd at 18302, para. 18; VerizordMCI Order, 20 FCC Rcd at 18445. para. I X: 
Applicarions for Consenf fo fhe Transfer of Confrol of Licenses and Secriori 214 Authori:arions by Time Warner /tic. 
and America Online, Inc.. Transferors. fo AOL Time Warner Inc.. TrutisJeree. CS Docket No. 00-30. Memorandum 
Opinion and Order, 16 FCC Rcd 6547,6550,6553, paras. 5, 15 (2001) (AOWinie Wanier Order): Cingular/AT&T 
Wireless Order, 19 FCC Rcd at 2 154445, para. 42. 

"See 47 U.S.C. 5 303(r): 47 U.S.C. 5 214(c); see generally SBC/A7&T Order. 20 FCC Rcd at 18302, para. 19: 
VerizofiMCI Order, 20 FCC Rcd at 18445, para. 19; AllreWesferii Wireless Order. 20 FCC Rcd at 13065-66, para. 
2 I (conditioning approval on the divestiture of operating units in specified markets): CinguladAT&T Wireless 
Order, 19 FCC Rcd at 21545-46, para. 43 (same); see also WorldCodMCI Order. I3 FCC Rcd at 18032. para IO 
(conditioning approval on the divesture of MCl's Internet asscts). 

11 

47 U.S.C. § 30311'); see, e.g., SBC/AT&T Order, 20 FCC Rcd at 18303. para. I Y; VerizordMCI Order. 20 FCC Rod 19 

at 18445, para. 19; Al[fel/Western Wireless Order, 20 FCC Rcd at 13065-66, para. 21: Cingular/AT&T Wireless 
Order, 19 FCC Rcd at 21545-46, para. 43; BellAflanfic/GTE Order, 15 FCC Rcd at 14047. para. 24: 
WorldCondMCI Order, 13 FCC Rcd at 18032. para. 10; FCC v. Naf'l CirizenJ Conini.for Broadcasring, 436 U.S. 
775 (1978); UnifedSfares v. Southwesfern Cable Co., 392 U.S. 157. 17X (1968); Ufiifed Video, /fir. v. FCC. 890 
F.2d 1173, 1182-83 (D.C. Cir. 1989). 
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the transaction (i.e., transaction-specific harms)'" and that are related to  the Commission's 
responsibilities under the Communications Act and related statutes." 

V. POTENTIAL PUBLIC INTEREST HARMS 

A. Analytical Framework 

23.  In this section, we  consider the potential public interesl harms, including potential harms to 
competition, arising from the merger. Because AT&T and BellSouth currently compete with respect t o  ;I 
variety of services and groups of customers, we  must consider the potential horizontal effects of thih 
merger.'' In addition, because both AT&T and BellSouth provide critical inputs, particularly special 
access services, to various communications markets, we  need to consider the potential vertical effects of 
the merger - specifically, whether the merged entity will have an increased incentive or  ability to injurr 
competitors by raising the cost of, o r  discriminating in the provision of, inputs sold to competitors." 

24. With  respect to the horizontal effects, consistent with Commission precedent, we  first perform a 
structural analysis of the merger to examine whether i t  is likely to result in anticompetitive effects.'* W e  
begin by defining the relevant product markets" and relevant geographic markets.R" We next identify 
market participants and examine market concentration and how concentration will change as a result of 

*'See SBC/AT&T Order, 20 FCC Rcd at 18303. para. 19; V e r i z o i M C I  Order. 20 FCC Rcd at 18445, para. 19: 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 43: N e w  Corp./Hughes Ordrf- ,  19 FCC Rcd at 514, 
para. 131. 

" See SBC/AT&T Order. 20 FCC Rcd at 18303. para. 19: VerizodMCI Order. 20 FCC Rcd at 18445. para. 19: 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 43 

A merger is said to he horizontal when the merging firms sell products that are i n  the same relevant markets and 
are therefore viewed as reasonable substitutes by purchasers of the products. News Corp./Hughes Ordei-. I9 FCC 
Rcd at 507, para. 69. 

*3 I d .  at 508, para. 71. A merger is said to be vertical when one of the merging firms sells products in an upstream 
input market while the other merging firm sells products in a downstream output market. See id. at 507-08, paras. 
70-71. 

82 

Structural merger analysis, as the name suggests, considers structural characteristics of- the merging firms and the 
relevant markets, such as market shares and entry conditions. to make predictions ahout the likely competitivc effects 
of a proposed merger. 

8s 

monopoly provider of the products would profitably impose at least a "'small but significant and nontransiiory' 
increase in price." Horizontal Merger Guidelines, issued hy the U.S. Department of Justice and the Federal Trade 
Commission, (Apr. 2. 1992, revised Apr. 8,  1997) $ 5  I .  I 1. I. 12 (DOJ/FTC Guidelines); see also EchoSrar/Dire<.TV 
Order, 17 FCC Rcd at 20605-6, para. 106. 

nh 

producer of the relevant product in the region would profitably impose at least a 'small hut significant and 
nontransitory' increase in the price of the relevant product. assuming that thc prices of all products provided 
elsewhere do not change." EchoSrar/DirecW Order, 17 FCC Rcd at 20609, para. I 17 (citing DOJ/FTC Guidelines 
5 1.21). 

84 

A relevant product market has been defined as the smallest group of competing products for which a hypothetical 

A relevant geographic market has been defined "as the region where a hypothetical monopolist that is  the only 
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the merger. W e  also consider whether entry conditions are such that new competitors could l ikely enter 
and defeat any attempted post-merger price increase. 

25. I f  our structural analysis suggests that the merger may have anticompetitive effect\, u e  must 
then examine in more detail whether and how the merger might affect competitive behavior. In 
performing this behavioral analysis, we consider whether the merger i s  l ikely to have anticompetitive 
effects either through unilateral actions o f  the merged entity or through coordinated interaction among 
firms competing i n  the relevant market.” 

26. W i t h  regard to potential vertical effects, we w i l l  examine horn the merger affects the Applicant.;‘ 
incentives and abil i ty t o  discriminate in provisioning inputs to competitors. In particular, we w i l l  
consider the effect of the merger on the merged entity’s incentives and abi l i ty to discriminate in the 
provision of special access services. 

B. Wholesale Special Access Competition 

27. In this section, we  consider the effects of the proposed merger on the provisioning and pr ic ing of 
wholesale special access services.88 As discussed below, wholesale special access service is a crit ical 
input for: competitive LECs in providing services to their retail enterprise customers, wireless and 
competitive LECs in connecting their networks to other carriers, long distance carriers seeking to connect 
customers t o  their long distance networks, and entities seeking to connect w i th  Internet backbones.*’ 

Id. at 20619, para. 151. As the Commission explained in the Ec/zuSfnr/DirecTV OrdeJ-: 87 

Unilateral effects arise when the merging firm finds i t  profitahle to  alter i ts  hehavior following the merger. 
Examples of unilateral effects include a merging firm’s raising its price or reducing the quantity i t  
supplies. Coordinated effects, in contrast, arise when competing firms, recognizing their interdependence. 
take actions “that are profitable for each o f  them only as a result o f  the accommodating reactions of 
others.” Because coordinated effects generally are more likely the smaller the number of firms in a market, 
mergers may significantly increase the likelihood of coordinated effects hy reducing the number of firms. 
Examples include explicit collusion, tacit collusion, and price leadership. 

Id .  at 20619. para. 152 (footnotes omitted). 

The Commission previously has defined special access as a dedicated transmission link between two places. S w  
Special Access Raresfor Price Cap Local Exchange Carriers; AT&T Corp. Peririm fbr Ru/eniaki!~g f o  Reform 
Regularion of lncumhenr Local Exchange Carrier Rares for lnrersrute Speciul Access Services, WC Docket No. 05-  
25. RM-10593, Order and Notice o f  Proposed Rulemaking, 20 FCC Rcd 1994, 1997, para. 7 (2005) (Special Access 
NPRM);  see also SBC/AT&T Order, 20 FCC Rcd at 18304. para. 24; VerizodMCI Order, 20 FCC Rcd at 18447. 
para. 24. We recognize that different companies may offer dedicated loop and transport links between two point, 
under tariffs and contracts that hear proprietary names. See. e.g.. AT&T/BellSouth Application, Declaration 01 
Robert W. Bickerstaff (AT&T/BellSouth Bickerstaff Decl.) at para. I 1  (listing hy name several of BellSouth’s 
special access discount programs). For simplicity, we wil l  use the term “special access‘’ to refer to all services 
provided by any carrier that involves such dedicated links. 

See infra Part V.C (Retail Enterprise Competition); Part V.D (Mass Market Telecommunications Competition); ng 

Part V.E (Mass Market High-speed Internet Access Competition) and Part V.F (Internet Backhone Competition): 
see also Cheyond et a / .  Comments at 61-62; T-Mobile Reply at 3 (stating that T-Mobile’s provision of wireless 
services, which allows customers to “cut the cord,” depends on T-Mobile’s ability to ohtain services and facil i t ies 
from incumbent LECs such as AT&T and BellSouth); Global Crossing Comments at 3 (stating that Global Crossing 
“relies heavily on AT&T and BellSouth’s ‘last mile’ special access facilities to reach end-user customers’‘ and that a 
significant portion of Global Crossing’s national special access purchases will be directed to the merged entity): 

88 

(continued.. . . l  
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Firms needing dedicated transmission links essentially have three choices: to deploy their own facilitics. 
to buy special access service from incumbent LECs. or to purchase such service from a competing qpecial 
access provider. As discussed below, we find that AT&T provides special access services in  competition 
with BellSouth’s special access services in BellSouth’s in-region territory.”’ We further find that AT&T 
is currently the sole carrier, besides BellSouth, with a direct wireline connection to a number of buildings 
in BellSouth’s region, so that the merger will reduce the number of competitors ujith direct connections 
to those particular buildings from two to one. We further find that competitive entry is unlikely i n  a 
small number of these buildings and that, as a result, the merger may result in anticompetitive effects 
with respect to that subset of buildings. AT&T has, however, voluntarily committed to divest IRUs to 
those buildings?’ which we find adequately remedies the potential harms. 

1. Relevant Markets 

a. Relevant Product Markets 

28. As previously indicated, special access is a dedicated transmission link between two locations, 
most often provisioned via high-capacity circuits. Such services are used for various purposes, such as 
directly connecting tenants of commercial buildings to a competing carrier’s network or connecting 
different facilities of the same firm. Both voice and data may he carried using special access services. 
The facilities used to provide special access service typically consist of three different segments: ( I )  an 
entrance facility, which connects the purchasing carrier’s point of presence (POP) to the nearest wire 
center, carrier hotel, or similar location (“entrance facility”); ( 2 )  local transport; and (3) a “last mile” 
connection or local loop, also known as a channel termination, which runs from the transport facility to 
the end-user customer. 

29. The Commission previously has found that there are at least two separate relevant product 
markets for special access services: “Type 1” special access services, which are offered wholly over a 
carrier’s own facilities, and “Type 11” special access services, which are offered using a combination of 
the carrier’s own facilities for two of the segments and the special access services of another carrier for 
the third 
(Continued from previous page) 
Letter from Thomas Jones and Jonathan Lechier, Counsel for TWTC, to Marlene H. Dortch. Secretary. FC.C, WC 
Docket No. 06-74, Attach. at 4, 10 (tiled Aug. 8, 2006) (TWTC Aug. 8 Ex Parre Letter) (stating that numerous 
classes of providers “must rely completely or almost completely upon RBOC last mile facilities to provide enterprise 
class services to businesses”); PAETEC Comments at ii  (stating that PAETEC does not rely o n  UNEs and relies o n  
incumbent LEC provided special access services for Y5% of its last mile connections to end users). 

The Commission has also previously found that many purchasers of wholesale 

By “in-region,” we mean the franchise areas where BellSouth is the incumbent LEC. Thus, “out-ol-region” refcrs 90 

to all other regions in the US. 

See Appendix F. 91 

“ S e e  SBC/AT&T Order, 20 FCC Rcd at 18305, para. 26; VerizodMCl Order, 20 FCC Rcd at 18448. para. 26: s w  
also TWTC Petition at 7-8. Several cornmenters claim that there are “essentially no intermodal competitors in thls 
market.” See TWTC Petition at 3; see also Consumer Federation et a/.  Reply at 3 2 ;  MSV LLC Comments at 6 .  
While we recognize that cable operators generally may not use hybrid-fiber coax to provide special access services. 
the record evidence suggests that, tu the extent cable operators are providing competitive special access services. 
they do so using fiber facilities. See TWTC Aug. 8 Ex Parte Letter, Attach. at 9, I 1-12 (explaining that cahle 
modem service does not provide the level of service quality that must businesses require and that tu provide such 
services cable operators largely rely on fiber facilities. citing a fiber-based service announced by Charter 
Communications). 
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special access services view Type I services as substantially superior to Type I1 services, due to 
differences in performance, reliability, security, and price. and that these differences are sufficiently large 
that Type I special access services fall into a separate relevant product market from Type 11.’’ 

30. We also recognize that the services provided over different segnirnts of special access (e.g., 
channel terminations and local transport) constitute separate relevant product marhets, which may be 
subject to varying levels of competition.” In the competitive analysis section below, we will discuss the 
competitiveness of the different special access services. 

h. Relevant Geographic Markets 

31. Consistent with Commission precedent and the record before us. we conclude that the relevant 
geographic market for wholesale special access services i s  a particular customer’s location. sitice i t  

would be prohibitively expensive for an enterprise customer to mnve its office location in order to avoid 
a “small but significant and nontransitory” increase in the price of special access service.” In order tu 
simplify its analysis, however, the Commission has traditionally aggregated or grouped customers facing 
similar competitive choices, and we will do so in our discussion below to the extent appropriate.” 

32. In addition, however, we will consider the potential effect of the merger on BellSouth’s special 
access prices, which generally are set on a wider geographic basis. Because BellSouth has gained Phase 
I1 pricing flexibility for its special access services in some metropolitan statistical areah (MSAS),~’  but 

” S e e  SBC/AT&T Order, 20 FCC Rcd at 18306, para. 26 n.89; Verizor/MCI Order. 20 FCC Rcd at 18448, para. 26 
n.88. See also TWTC Petition at 7 (recognizing that Type 1 and I1 special access services are in separate product 
markets because “[a] carrier providing services solely over its own facilities can deliver higher quality service than a 
carrier that must rely on a combination of its own facilities and those of another carrier’’ and stating that TWTC 
purchases almost exclusively Type I service). 

” Consistent with the SBC/AT&T and VerizordMCI decisions, we find that, in general, different capacity circuits are 
likely to constitute separate relevant product markets as well. See SBC/AT&T Order. 20 FCC Rcd at 18306. para. 27 
11.90: VerizodMCI Order, 20 FCC Rcd at 18448-49, para. 27 n.89. However, for the reasons given in those orders, 
we do not find it necessary to analyze separate product markets for different capacities of special access services. 
See SBC/AT&T Order, 20 FCC Rcd at 18306, para. 27 n.90; VerizoidMCI Order, 20 FCC Rcd at 18448-4Y. para. 27 
n.89. 

”See, e.g., SBC/AT&T Order, 20 FCC Rcd at 18307, para. 28; VerizodMCI Order. 20 FCC Rcd at I844Y-50. para. 
28. Our geographic market definition is  consistent with the arguments made hy crrlain commenteri. See, e.& Ad 
Hoc Telecom Users Reply at 19 (“From a customer’s perspective. a CLEC either has facilities serving a particular 
building or it does not, regardless of the fiber capacity passing the building hy.”); TWTC Petitim at X-9. 

” See SBC/AT&T Order, 20 FCC Rcd at 18306. para. 27 n.90: Verizon/MC/ Order. 20 FCC Rcd at I8418-4Y, para. 
27 n.89. 

’’ See, e.g., BeIlSourh Pefiriun for Pricing Flexibiliw for Speciul Access and Dedicared Trurisporf Service.\. 
CCB/CPD No. 00-20, Memorandum Opinion and Order, 15 FCC Rcd 24588 (CCB 2000) afd. BellSuiifli Petiriori 
fur  Pricing Flexibiliry for Special Access and Dedicared Transporr Services. CC Docket No.  01 -22. Memorandum 
Opinion and Order, 16 FCC Rcd 18174 (2001): BellSouth Petition for- Pricing Fle~rihilifyfor Special Access and 
Dedicared Transport Services, WCBPricing No. 02-24, Memorandum Opinion and Order. 17 FCC Rcd 2372.5 
(2002). 
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not others, BellSouth's rates for special access may vary from M S A  to MSA.Y8 Accordingly, we w i l l  also 
examine on an MSA basis how the merger i s  l ikely to affect BellSouth's special access prices. 

C. Market Participants 

33. Bel lSouth can access al l  or virtually all o f t he  buildings and transport routes in i t s  territory. 
Al though the record i s  not clear as to the exact extent that other compet i t iw LECs compete in the special 
access market in BellSouth's territory, i t  i s  clear that, in addit ion tu AT&T, [REDACTEDIYq provide 
wholesale Type I, and in some cases Type  11, special access services."" The record does not, however. 
clearly indicate the extent to which individual buildings are served by one or more of these competi t i \e 
LEC~.'" 

2. competitive Analysis 

34. Consistent w i th  the analysis adopted in the SBC/AT%TOrde/- and thc Vcvi;orl/MC/ Ordri- .  we 
separate our discussion of the competitive effects of the merger into the effects on the in-region special 
access markets, both horizontal and vertical, and the effects on out-of-region special access markets. We 
begin b y  considering whether the merger i s  l ikely to result in a meaningful reduction in  competit ion or 
increase in price for special access services to particular locations. 

See AT&T/BellSouth Application at 61 11.179 (stating that in areas where BellSouth has been granted pricing Yn 

flexibility, customers o f  BellSouth's TAP tariff have the option o f  negotiating morr individualized contract tariffs 
than are available lo  other similarly situated customers). We recognize that BellSouth also offers wrious volurnc 
and term discount plans which offer percentage discounts off the tariffed ratr. Some discounts are based on a 
carrier's total spend over a larger geographic market while other discounts may vary from MSA to MSA. Src 
AT&T/BellSouth Bickerstaff Decl. at para. 1 I (describing certain HellSouth tariffs). 

" I n  this Order, "REDACTED, indicates that confidential or proprietary information that i s  suh,iect to a Protective 
Order in  this proceeding has been redacted from the public version o f  this Order. See Firsf Prorecrive Order. 2 I 
FCC Rcd 5215; Second Prorecrive Order, 21 FCC Rcd 7282. The unredacted text is included in  the confidential 
version of this Order, which is  available upon request only to those parties who have executed and filed with the 
Commission signed acknowledgments o f  the protective orders. Qualified persons who have not yet signed the 
required acknowledgments may do so in  order to obtain the confidential version of this Order. Note that in some 
cases where both a confidential unredacted version and a redacted public version of a document were filed, the page 
number was inconsistent between the two documents. With respect to such documents. a11 citations are i o  the 
redacted version, unless otherwise specified. 

loo See Letter from Gary L. Phillips, AT&T, to Marlene H. Dortch, Secretary. FCC. WC Docket No. 06-74. Attach. 2 
at 6-24 (filed Sept. I ,  2006) (AT&T Sept. 1 Ex fane Letter). In addition to the entities specifically enumerated 
above, the record indicates that a number of other competitive LECs provide voicc and data services in BellSouth's 
region. See id. (listing all the competitive LECs known to AT&T that provide fiher to huildinfs where AT&T has 
direct fiber connections); AT&T/BellSouth Application at 57 n. 164 (listing 20 fiber-based competitive LECs 
providing service i n  Atlanta); AT&T/BellSouth Bickerstaff Decl. at paras. 5-9 (listing various special access 
competitors), AT&TfBellSouth Application, App. B at B-IS to B-30 (listing and descrihing the scnices offered h) 
numerous competitive LECs operating in  BellSouth's region). 

lo' To clarify. the record contains information ahout buildings served by one or more competitive LECs where 
AT&T also serves the same building. See Letter from Gary L. Phillips, A l & T .  to Marlene H. Dortch, Secretary. 
FCC. WC Docket No. 06-74, Attach. 2 (filed Sept. 20, 2006) (AT&T Sept. 20 E.r Parte Letter) (revised 
supplemental exhibit 14.h.4). The record does not, however, clearly indicate which other individual buildings are 
served by one or more competitive LECs but not AT&T in the remainder of BellSouth's territory. 
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35. As an initial matter, the record demonstrates that BellSouth offers no wholesale Type I or Type 
I1 special access services in AT&T's in-region territory or any other area outside of BellSouth's in-region 
territory. Thus, the merger i s  unlikely to result in any anticompetitive effects in special access markets in 
AT&T's in-region territory."' We therefore limit our analysis only to whether the merger is likely to  
result in unilateral anticompetitive effects i n  the provision of wholesale special access services in 
BellSouth's in-region territory. 

36. As discussed below,, we find that, with respect to Type I special access, AT&T has direct 
connections to approximately 317 buildings in BellSouth territory."" The Applicants submitted ;I 

detailed building analysis,'"' which analysis identifies AT&T-connected buildings that: (I) are vacant or 
have AT&T (or an AT&T affiliate) as the sole tenant; ( 2 )  are currently served by other competitive LECs 
with direct connections; and (3) have demand and cost characteristics such that entry would be likely 
should the merged entity attempt to raise prices after the merger.'"' Based on our evaluation o f  thew 
submissions, we find that there are 31 buildings within BellSouth's territory where AT&T i s  currently 
the sole carrier with a direct wireline connection to the building (besides BellSouth). and where entr) b? 
other facilities-based carriers i s  unlikely.1o6 AT&T has, however, voluntarily committed to divest IRUs 
to those 31 buildings and, for the reasons given below, we accept that commitment.'"' 

37. With respect to Type I1 special access services, we conclude that the ability o f  remaining 
carriers in the market to offer competitive special access services through a combination oftheir own 
transport facilities with an incumbent LEC's special access or high-capacity unbundled loops, or a 
competing carrier's loop facilities, alleviates concerns about the loss o f  AT&T as a provider o f  Type 11 
special access services to particular buildings in BellSouth's in-region territory. Further, because AT&T 
provides such a relatively small amount of wholesale Type I1 special access services within BellSouth', 
region, and because other competitive providers should be ahle to move in  quickly to fill any void left by 

Therefore, we disagree with the argument of Cbeyond et a/. that the loss of BellSouth as a competitor in ATkT's 
region i s  likely to have anticompetitive effects. See Cbeyond er ai. Aug. 22 Ex Pane Letter at 10-1 I ; see also Letter 
from Denise N. Smith, Counsel for Cheyond et a/., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 06-74. 
Attach. at 22 (filed Aug. 31,2006) (Cbeyond er al. Aug. 31 Ex Purre Letter) (arguing that BellSouth had plans to 
enter AT&T's market and compete for special access services); Letter from Gary L. Phillips, AT&T, and Bennett L. 
Ross, BellSouth, to Marlene H. Dortch, Secretary, FCC, WC Docket No.  06-74 at 4-5 (filed Sept. 14. 2006) 
(AT&T/BellSouth Sept. 14 Ex Pane Letter) (disputing Cbeyond er aL's interpretation of the BellSouth documents 
cited in the Cbeyond er al. Aup. 31 Ex Parre Letter). 

IO3 See infra para. 44 

1112 

See Letter from Gary L. Phillips. AT&T. to Marlene H. Dnrtch. Secretary, FCC. WC Docket No. 06-74 (filed 
Sept. 28, 2006) (AT&T Sept. 28 Ex Parte Letter). According to the Applicants, the analysis set forth i n  the AT&T 
Sept. 28 Ex Pane Letter expands upon and correcis earlier analyses that they suhrnitted. See AT&T Sept. 20 Ex 
Parre Letter; AT&T Sept. 1 Ex Parte Letter; AT&T/BellSouth Application, Declaration of Dennis W. Carlton and 
Hal S. Sider (AT&T/BellSouth CarltodSider Decl.) at paras. 108-09; AT&T/BellSouth Reply. Declaration of 
Dennis W. Carlton and Hal S.  Sider (AT&T/BellSouth CarltodSider Reply Decl.) at paras. 19-20: see d s o  AT&T 
Info. Req.. Exh. 12.2, 14.a.5, 14.b (providing l i t  building lists). 

101 

See AT&T Sept. I Ex Parte Letter at 3-7. 

See infru para. 44 

I or 

106 

"'See Appendix F. 
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AT&T. WK conclude that the merger is unl ikely to result in an increase in the price o f  Type I1 services 
wi th in  BellSouth’s region. 

38. W e  next consider whether the merger i s  l ikely to result in anticompetitive effects in the 
provision of wholesale special access services by increasing the incent iws of AT&T and Verizon to 
engage in mutual forbearance within each other’s territories. We conclude that the merger w i l l  not result 
in competit ive harm in Verizon’s territory. W e  find that a variety of actual and potential competing 
providers w i l l  remain post-merger to fill any void left hy AT&T if the merged entity does not continue tn 
offer wholesale special access services in Veriron’s territory. 

39. Finally, WK consider possible vertical effects of the merger. BellSouth already i s  il vertically 
integrated company. W e  conclude that the merger i s  not l ikely to increase signif icantly the Applicants’ 
incentives t o  discriminate against rivals, including wi th  respect to services provided to Cingular‘s rivals. 
T o  the extent that the Applicants, prior t o  the merger, had any incentive o r  abi l i ty to raise rivals‘ costs o r  
discriminate in the provision of wholesale special access services, those issues are better addressed i n  
pending general rulemaking proceedings. 

a. Horizontal Effects 

40. Unilateral Effects. Certain commenters c la im that the present merger l ikely would result i n  
increased wholesale special access prices at specific buildings wherc AT&T currently i s  of fer ing Type I 
and Type I1 special access services.”* The record suggests that the merger w i l l  result in a reduction in 
the number of competitors of fer ing Type I services in buildings where AT&T i s  currently connected via 
its own  facilities, and that, of those buildings, there i s  a small number w,here AT&T is the sole carrier 
w i th  a direct connection (besides BellSouth) and where entry i s  unlikely.’04 The elimination of  AT&T as 

See. e&, Cbeyond er al. Comments at 74 (“In those cases where only AT&T and BellSouth have deployed 
facilities to a particular building, the merged firm would obviously obtain a monopoly over local transmission 
serving that building. I t  i s  hard to conceive of a clearer example of competitive harm caused by a merger.”); 
Consumer Federation el ai. Petition, Declaration of Mark N. Cooper and Trevor Roycroft (Consumer Federation c’r 

al. CooperRoycroft Decl.) at 40-44: COMPTEL Petition at 8; TWTC Petition at 20-23 (urging the Commission to 
conclude that the merger would result in harm to consumer welfare in any case where. post-merger, fewer than four 
competitors supply fiber to a building); Sprint Nextel Comments at 1 1-12. See also Cbeyond e! a/. Comments at 66 
(arguing that the “loss of AT&T as a reseller of BellSouth local transmission inputs would i tsc l f  l ikely serious11 
harm competition” for wholesale special access services because other competitors would he unlikely to obtain the 
level of volume and term discounts “AT&T likely receives today off BellSouth’s month-to-month tariffed prices.” 
making other competitors less likely to resell such tariffed services and thus they would not  ”post. as signiticani a 
competitive threat as AT&T”). 

I W  The Applicants’ experts estimate that there are 219,000 commercial buildings in BellSouth’s region wlth more 
than ten DSO line equivalents. See AT&T/BellSouth CarltodSider Decl. ai para. I I ? .  The Applicants conclude that 
AT&T provides Type I service to fewer than 350 buildings in BellSouth‘s region as a whole - less than 0.2%. See 
AT&T Sept. 28 Ex Pane Letter, Attach. IO .  The Applicants present much of their quaniifiablc data in  the following 
1 I metropolitan areas: Atlanta. GA; Birmingham, AL; Charlotte. NC; Chattanooga, TN; Greensboro. NC: 
Jacksonville, FL; Knoxville, TN; Miami, FL; Nashville, TN; Orlando, FL: and Raleigh-Durham. NC. Sep Ar&T 
Sept. 28 Ex Parte Letter, Attach. 10; AT&T/BellSouth CarltodSider Decl. at para. I03 n. I IX:  see ulsn 
AT&T/BellSouth Reply at 14 (“AT&T operates local fiber networks in only 11 BellSouth metropolitan areas.”). 
Our use of the term “MSA” in  this Order refers to these I I metropolitan areas. thc boundaries of which are not 
necessarily coterminous with the boundaries of the Metropolitan Statistical Areas as defined by the Officc of 
Management and Budget. 
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a provider of  Type 1 special access services to these buildings poses a potential competitive harm. AT&T 
has. however, voluntarily committed t o  divest IRUs t o  these buildings and w e  find that it is in the public 
interest to accept that commitment. With respect to Type I1 special access services. we find that the 
merger is not likely to result in anticompetitive effects in the provision of  Type I1 services. Competing 
carriers can use their existing collocation facilities in the relevant wire center (o r  contract with a 
competitor that has such collocation facilities) and can purchase special access circuits or UNF. loops to 
provide Type 11 services. 

41. T ~ ~ p e  I Services In the SRC/AT&T Order and the Vr,t-ix)n/MCI Order. the Commission found 
that the proposed mergers posed a potential anticompetitive harm in buildings where A T & l  was the sole 
carrier besides SBC in SBC’s territory or MCI was thc sole carrier hesides Veriron in Verizon’s territory 
and where entry by other competitive LECs was unlikely.”” The  Commission further found, however, 
that divestitures ordered by the DOJ as part of its consent decrees with the merging parties adequately 
remedied those harms.”’ 

42. In the DOJ/AT&TIVerizon Consent Decrees, the DOJ found potential competitive harm and 
ordered divestitures only in buildings where “AT&T and S B C  o r  MCI and Verizon. respectively. were 
capable of supplying local private lines before the merger and no other competitive LEC was likely to 
connect the building to its network.””’ In identifying buildings where divestiture was required. the DOJ 
began by identifying buildings in the SBC and Verizon territories where the merger would reduce the 
number of competitors with direct connections (or laterals) f rom two to one.’“ Adopting criteria used by 
individual competitive LECs in deciding whether it was economic to build, the DOJ then developed 
“screens” to identify whether competitive entry was likely at each two-to-one huilding.”‘ T h e  DOJ then 

See SBC/AT&T Order, 20 FCC Rcd at 18308, para. 32: VerizordMCI Order, 20 FCC Rcd ai I845 I ,  para. 32 

Proposed Final Judgment, United States v. SBC Communications Inc. and AT&T Corp., Civil Action No. 

I IO 

1 1 1  

I :05CV02102 (D.D.C. filed Oct. 27. 2005) (DOJ-SBC/AT&T Consent Decre.e); Proposed Final Judgment, United 
States v. Verizon Communications Inc. and MCI. Inc., Civil Action No. I:05CVO2103 (D.D.C. filed Oct. 27, ZOOS) 
(DOJ-Verizon/MCI Consent Decree). The DOJ-SBC/AT&T Consent Decree and the DOJ-VerironMCl Consent 
Decree are hereinafter referred to together as the “DOJ/AT&TNerizon Consent Decrees.” The DOJ/AT&T/Verizon 
Consent Decrees currently is under review pursuant to 15 U.S.C. 5 16 (the Tunney Act) in the U.S. District Court for 
the District of Columbia. We agree with AT&T that it would be inappropriate to delay our consideration of this 
merger during the pendency of the Tunney Act proceeding. See Letier from Gary L. Phillips. AT&T Inc.. t o  
Marlene H. Dortch, Secretary, FCC, WC Docket No. 06-74 (filed Oct. 24. 2(H)6). 

See Decl. of W. Robert Majure at 14, United States v. SBC Communications, Inc. and AT&T Corp., Civil Action 112 

No. 1:05CV02102 at 14, n.17 (D.D.C. Aug. 7 ,  2006) (public redacted version) (DOJ Majure Decl.): see aiso 
DOJIAT&TNerizon Consent Decrees, App. A (listing divestiture assets). 

Dept. of Justice Submission in  Response to the Court’s Minute Order of J u l y  25, 2006, United States v .  SBC 113 

Communications Inc. and AT&TCorp.. Civil Action No. 1:05CV02101 at 8 (D.D.C. Auf. 9.2006) (puhlic redacted 
version) (DOJ Aug. 9 Submission); DO1 Majure Decl. at paras. 13-14. 

1 1 1  DOJ’s screens were based on estimates of “revenue opportunity (based on current traffic hcing generated in thc 
building adjusted for special circumstances) and the distance to the closest CLEC fiber,” which represented the likely 
cost ofconstruction. DOJ Ma.jure Decl. at para. 14. More specifically, the DOJ used the following 
“demandIdistance” screens to eliminate from the list of potentially problematic buildings those where the demand 
was at or above a minimum threshold and where a competing carrier had fiber facilities within the corresponding 
distance: 

(continued. ..) 
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required divestiture of at least eight fiber strands in the form of ten-year IRUs for those two-to-one 
buildings where entry was found to be unlikely."' 

43. In various filings, Applicants assert that AT&T's presence in BellSouth's region is significantlq 
smaller than was legacy AT&T's presence in SRC's region and that "the impact of this merger on 
potential wholesale special access competition is truly de i n i i i i i n i i . \  and does not warrant thc condition\ 
agreed to in the SBCIAT&T and Verizon/MCI rnerger[s]." I "  In  furthci- support o f the i r  contention that 
divestitures and other conditions are unwarranted, the Applicants filcd detailed data that identify tlic 
buildings in  BellSouth's region where AT&T has direct connections."' 

(Continued from previous page) 
Minimum Demand Dis(ancr 

2 DS3b 0.1 mile 
I oc- I2 0.25 mile 
Over OC-48 1 mile 

Id. at n.17. In  addition, the DOJ eliminated certain buildings where thcrc was unlikcly to bc compctition in thc 
future, such as where the only customer in the building was AT&T or one 0 1  its afliliates. Id. 

ll5DOJ A~g.9Suhmissionat IO-11. I 3  

' I 6  See AT&T/BellSouth Reply at ii-iii. The Applicants further contend that the number of  huildings that wise 
competitive concerns under the criteria DOJ used in the SBC/AT&T merger proceeding is less than 10% oCthc 
buildings subject to similar concerns in the earlier proceedings. Id. at 13- 17; AT&T Sept. 1 Ex Parre Letter at 7 -  I?: 
AT&T Sept. 20 Ex Pane Letter at 3; see ulso AT&T/BellSouth Application at 56-59 (asserting that: AT&T's 
annual wholesale local privatc line sales in the BellSouth region are less than the monthly sales legacy AT&I 
provided in SBC's region; AT&T sells less than 1 % of the billions of dollars ot total wholesale special access 
services sold annually in BellSouth's region: and AT&T's sales are less than one tenth the amount that AT&T p a p  
to the other competitive LECs that sell wholesale special access services to AT&T i n  BellSouth's region): 
AT&TIBellSouth CarltodSider Decl. at paras. 103- 12. 

"'See AT&T Sept. 28 Ex Parre Letter; AT&T Sept. 20 Ex Parre Letter: AT&T Sept. I EX Purre Letter; 
AT&T/BellSouth CarltodSider Decl. at paras. 103-12; AT&T/BellSouth CarltonlSider Reply Decl. at paras. 19-26 
See also AT&T Info. Req., Exh. 12.2, 14.a.5. 14.b. We primarily rely on the Applicants' most recent data 
submissions because the Applicants have continued to investigate building-specific issues and tu refine their data 
submissions throughout this proceeding. 
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44. In their most recent submission, the Applicants present an updated, detailed building analysi \ . 'Jh 
This analysis indicates that AT&T has a direct connection to 3 17 buildings in BellSouth's in-region 
territory." ' T h e  Applicants f irst el iminate 44 buildings, which "merely house 'network' connections, are 
vacant buildings, or have AT&T (or an AT&T aff i l iate) as the sole tenant."'2u leaving a total of 271 
buildings. The Applicants next subtract buildings where other competit ive L E O  h a w  direct 
connections, reducing the l ist of potential ly problematic buildings to 72.'" The Applicants then appl? 

I" The Applicants' initial building l i s t  indicated that AT&T had Type I conncutions tu  3S5 huildings in BellSouth\ 
territory. See AT&T Sept. I Ex Parte Letter at 2 .  Attach. I. In  addition. AT&T initially identilled twelbe ntlicr 
huildings to which AT&T had a Type I connection in i t s  response to the Information Request, which buildings wcrc 
not included i n  the initial l i s t  because they "were added (or planned 10 he added) to AT&T's building datahdsc altcr 
AT&T pulled the data for its response to Specification 14.h." See AT&T Scpt. 20 E i  P a m  Letter at I; AT&T Inlo. 
Req.. Exh. 14.a.5. The Applicants suggest that four ol the I? buildings originally listed in AT&T Info. Req.. Exh 
14.a.5 should he added to the building l i s t  because they are buildings "at which huth AT&T and BellSouth actually 
have local fiber connections." See AT&T Sept. 28 E x  far-ru Letter at n.3. Thc Applicants lurther suggest that thc 
eight remaining buildings originally listed in AT&T Info. Req., Exh. 14.a.5 should not he added to the building l lst  
hecause: two actually are located i n  Sprint, not BellSouth. incumbent franchise areas; three were listed in AT&T 
Info. Req., Exh. 14.a.S. due to a database crror, and i n  fact are not herved by AT&T local fiher; and threr are serbed 
hy AT&T local fiber hut are not connected to BellSouth's local networks. id. We agree that wc should cxclude 
from our analysis of Type I special access services buildings that are not located in BellSouth's franchisc areas and 
where AT&T has no facilities. We decline, however, to exclude from our competitive analysis buildings where 
AT&T has a fiber connection simply hecause BellSouth currently does not have a connection. BellSouth, as the 
incumbent LEC i n  i t s  in-region territory, both has a ubiquitous network and i s  subject to certain "carrier of last 
resort" obligations. While the record i s  unclear as to the exact nature of such "carrier o f  last resort" obligations 
under relevant state law. we are unwilling, without more. to conclude that BellSouth would not be willing or required 
to build out facilities to such buildings upon request. Finally, we note that two buildings originally were listcd as 
"No Longer Active" i n  AT&T Info. Req., Exh. 14.a.S. and concur with AT&T's suggestion that one he included in 
AT&T's l is t  of 359 buildings and one excluded because i t  i s  not served by AT&T local fiher. See AT&T Info. Req.. 
Exh. 14.a.S; AT&T Sept. 28 Ex Parte Letter at n.3. We therefore begin our analysis with an initial l ist o f362 
buildings o f  potential competitive concern, and note that our numbers, as a result. vary at times from those contained 
in the AT&T Sept. 28 Ex Parte Letter and previous submissions. 

AT&T states that 3 I buildings should be removed from the initial list o f  362 buildings o f  potential competitive 
concern because they were duplicate entries. See AT&T Sept. I Ex Parre Lettcr at 2 :  AT&T Sept. 28 E.r Parre 
Letter, Attach. 2 (identifying duplicate buildings). AT&T further states that i t  has no facilities to 14 of  the remaining 
331 buildings, and no l i t  fiber to two additional buildings. See AT&T Sept. 18 Er  Parre Letter at 2-3. Attach. 3 
(identifying 14 buildings with no AT&T fiber connection and two "buildings where AT&T's local tiher connection 
has not been cut, but where AT&T has no customer. no service and no electronics . . :'). We agree that we should 
exclude from our analysis of Type I special access services buildings where AT&T has no facilities. Wc rcject, 
however, AT&T's suggestion that buildings to which i t  has a direct fiber connection hut which are not %" are, fur 
that reason alone, not of potential competitive concern. Accordingly, contrary to AT&T's suggestion. we do not 
drop from our analysis the two buildings identified in Attach. 3 ofthe AT&T Sept. 28 Ex Parre Lettcr as "buildings 
with no AT&T electronics installed." See AT&T Sept. 28 E x  furre Letter. Atvach. 3 .  With that exception, we 
otherwise agree that these 45 buildings (i.e., 31 duplicate entries and 14 huildings with no facilities) should he 
dropped because i t  i s  not appropriate to treat them as AT&T buildings i n  BellSouth's in-rcgion territnry. We 
therefore find, based on the record evidence, that AT&T has direct connections to 3 I7 buildings i n  BellSouth's 
region. 

1 1 5  

See AT&T Sept. 1 Ex Parte Letter at 3-4 (explaining why thcse 44 buildings raise no competit ix concerns); 120 

AT&T Sept. 28 Ex Parte Letter, Attach. 4 (identifying the 44 buildings). 

''I See AT&T Sept. 1 Ex Parte Letter at 4-5 (explaining why these buildings raise no competitive concerns): AT&T 
Sept. 28 Ex Parre Lctter, Attach. 5 (identifying the 201 buildings eliminated). 
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the demand/distance screens used by the DO1 in the DOJ/AT&T/Verizon Consent Decrees to eliminate 
buildings where competitive LEC entry is likely.”’ Application of these screens leaves only 3 I buildings 
where AT&T is the only competitive LEC with a direct connection and where entry is unlikely. 

45. With respect to these 31 buildings, the Applicants argue that divestiturc or conditions are 
unwarranted. Specifically, the Applicants argue that anticompetitive effects are unlikely hecause: 
( I )  AT&T does not provide any wholesale services to any of these buildings; ( 2 )  fixed wireles  IS  a low-  
cost alternative to AT&T’s fiber; (3) under the Commission’s impairment test. DSI and DS3 U N E  loops 
remain available i n  the wire centers that serve these buildings; and (4) BellSouth prices special accesh on 
at least an MSA basis, and the elimination of AT&T as a competing provider of Type 1 special access to 
31 buildings spread over nine metropolitan areas in five states is unlikely to have a significant effect on 
BellSouth’s pricing in any MSA.”’ Applicants further argue that one building has OC-96 or greater 
demand and is less than two miles from the existing local fiber of other competitive LECs.”‘ 

46. We find that the Applicants’ use of the various screens to eliminate particular buildings as being 
of no competitive concern, as described above, is, for the most part, both reasonable and consistent with 
the approach the DOJ adopted in the DOJ/AT&T/Verizon Consent Decrees. Specifically, we find i t  
appropriate to eliminate those buildings where: (1)  the listing is duplicative or AT&T lacks a direct 
connection; ( 2 )  there are other competitive LECs with direct connections (i.e.. those building5 that will 
not suffer a two-to-one reduction); (3)  the building is vacant or the sole customer is AT&T or one of its 
affiliates; or (4) entry by a competitive LEC is likely under the DOJ’s demand/distance screens. 

47. We are not persuaded, however, by the Applicants’ arguments that six of the buildings should be 
deemed to be of no competitive concern because: ( 1 )  three are not connected to BellSouth’s local 
networks: (2) two are not served by “lit” fiber; and (3) one has OC-96 or greater demand and is located 
less than two miles from the existing local fiber of other competitive LECS.’~’ Elimination of buildings 
on such grounds is not dictated by the approach the DOJ adopted in the DOJ/AT&T/Verizon Consent 
Decrees, and the Applicants have failed to provide record evidence sufficient to justify eliminating these 
six buildings. We therefore find that there are a total of 31 buildings in BellSouth’s in-region territory 
where AT&T is the only competitive LEC with a direct connection and where entry is unlikely.’*‘ 

48. We also do  not accept the Applicants’ arguments that divestiture or conditions are unwarranted 
with respect to the remaining 31 buildings. In particular, we do not agree that, just because AT&T 
currently is not providing wholesale Type 1 special access services to a particular building, AT&T would 

See AT&T Sept. 1 Ex Parre Letter at 5-7 (explaining why these buildings raise no competitive concerns): AT&T 122 

Sept. 28 Ex Parte Letter, Attach. 6, Attach. 7, Attach. 8 (identifying 41 buildings captured by the demand/distance 
screens). 

’” See AT&T Sept. I EX Parte Letter at 7-9; AT&T Sept. 20 EX Parte Letter at 3 

’ ”  See AT&T Sept. 20 Ex Parfe Letter at 2. 

See supra notes 112-13; AT&T Sept. 20 Ex Parfe Letter a1 2 

Of these 3 I buildings, ten are located in Miami, seven in Atlanta. seven in Nashville, and two in Knoxville. 
Birmingham, Charlotte, Chattanooga, Jacksonville and Orlando each have one such building. See AT&T Sept. ?X 
Er Parte Letter at n.3, Attach. 3. Attach. 9 (identifying 26 buildings in Attachment 9, two buildings in  
[REDACTED] as “buildings with no AT&T electronics installed”) in Attachment 3, and three buildings in 
[REDACTED] “not connected to BellSouth’s local networks” in n.3). 

126 

24 



Federal Communications Commission rcc 06-18Y 

not do so in  the future, absent the merger. Second, while we agree that fixed wireless offers the potcntial 
o f  being a cost-effective substitute for fiber as a last-mile connection to commercial buildings, we 
recognize that fixed wireless connections are not always technically or economically feasible (e.<?.,  a 
particular building may not be well positioned relative to a wjireless provider’s transmission equiptrient ), 
and Applicants have failed to demonstrate that fixed wireless connections are reasible at a l l  of the 31 
buildings. Finally, even if DSI and DS3 UNE loops are available i n  the wire centers associated with the 
31 buildings, those UNEs may not be adequate substitutes for AT&T’s existing fiber connections. For 
example, a carrier that might have sought to purchase an AT&T Type I special access circuit absent the 
merger might not qualify to lease UNEs due to UNE use restrictions or demand leve11. 

49. We conclude that elimination of AT&T as a provider of Type I special access services at those 
3 I buildings may lead to an increase in the wholesale cost of special access at those buildings. and. 
ultimately, to higher retail prices for customers located in those buildings. AT&T has, however, offercd 
a voluntary commitment to divest at least eight fiber strands in the form often-year IRUs for these 31 
two-to-one buildings where entry i s  unlikely.”’ We note that this divestiture commitment, which is 
consistent with the DOJ’s actions in the SBC/AT&T and VerizonIMCI mergers and,”” consistent with 
our analysis i n  the SBC/AT&T Order and the VerizorJMCI Order ,  adequately remedie5 these potential 
harms. Accordingly, we accept AT&T’s commitment. 

50. Type /I. In buildings in BellSouth’s in-region territory where a competitive LEC i s  not directly 
connected to a building via its own facilities and where customer demand may not justify the 
constict ion o f  competitive facilities (such as where demand i s  less than the OCn level), competing 
carriers can combine their own transport facilities with special access loops or, where available, high- 
capacity loop UNEs purchased from BellSouth’” (ie., Type I1 offerings). More specifically, competitors 
can use their existing collocation facilities in the relevant wire center, or they can contract with a 
competitor that has such collocation facilities. They can then use these collocation facilities to 
interconnect special access loops or UNEs to their own transport facilities. I30 

I” See Appendix F. 

See supra para. 42 

While DSI and DS3 UNEs are not available solely for the provision of long dislance or mohile wireless services. 

I28 

1’9 

they are available for the provision of local exchange and cxchangc access services, subject to specific demand 
limitations. Unbundled Access to Nerwork Elements; Review of the Section 251 Unburidlirifi Ohligarions of 
lncumbenrLoca1 Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338. Order o n  Remand, 20 FCC 
Rcd 2533 at 2551-58, paras. 34-40 (Triennial Rewiew Remand Order). Carriers that obtain UNEs for the provision 
of local exchange or exchange access services may also provide other services using those UNEh as well. 47 C.I:.R. 
8 51.30Y(dj. 

I3O We decline Access Point et al.’s request that we prohibit the merged entity from recalculating i ts  business line 
density for purposes of determining UNE availability in BellSouth‘s territory. See Access Point et ai. Petition at 68- 
69 (stating that ”CLECs could be harmed i f  UNEs were to become less available becausc o r  changes in wire center 
business line counts insofar as lines that AT&T obtained from BellSouth as special access are excluded from current 
line counts, hut would be recounted as BellSouth lines”). We do not believe that the merger is likel) to have an) 
effect on business line density counts. The Commission‘s rules define “business line” for purposes of  determining 
UNE availability as “an incumbent LEC-owned switched access line used to serw a business customer. whether by 
the incumbent LEC itself or by a competitive LEC that leases the line from the incumbent LEC.” 47 C.F.R. 5 51.5; 
see also Triennial Review Remand Order, 20 FCC Rcd at 2677, App. B (adopting the definition of “business line”). 
While the Commission’s rules specifically exclude from the definition of “business line” non-switched special access 

(continued.. . . J  
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5 I. We find that existing competitive collocations and the threat of competitive entry through 
collocation allow for special access competition in BellSouth’s in-region wire centers where AT&T 
competes today. Indeed, in the I I MSAs in BellSouth‘s territory where AT&T currently has local 
facilities, the Applicants indicate that AT&T has collocations in only [REDACTED] wire centers. 
compared to  the total of over [REDACTED] collocations by other competing carriers in those same 
BellSouth wire centers in which AT&T has collocations.”’ Thus, other competing carriers collectivcl) 
have over [REDACTED] times the number of BellSouth wire center collocations compared with ATXrT. 
In addition, there are over [REDACTED] other competing carriers that collectively have between 
[REDACTED] collocations, with an average of [REDACTED] collocations, in each of the I 1  BellSouth 
MSAs where AT&T has local network facilities.13’ In none of these I I MSAs d o  competitor5 have le\\ 
than [REDACTED] times as many collocations as AT&T, and in seven of these MSAs competitors have 
between [REDACTED] times as many collocations as AT&T.”’ Moreover. of the [REDACTED] wire 
-enters in the 1 1  MSAs in BellSouth’s territory in which AT&T has collocations other competing 
carriers are collocated in [REDACTED], and [REDACTED] of these wire center5 have at least 
[REDACTED] other competitive LECs with fiber-based  collocation^."^ Even in  those wire centers 
where AT&T currently is  the only collocated carrier, competitors after the merger are likely to habe 
incentives to  construct substitute collocations.”’ The extensive local fiber networks already deployed by 
other competitors in BellSouth’s territory indicate that these Competitors are likely to find it  feasihle 10 
construct additional collocations.’36 

(Continued from previous page) 
lines. the rule includes “only those access lines connecting end-user customers with incumbent LEC end-offices lor 
switched services.” See 47 C.F.R. 9 51 .5(1)-(2). Thus. we expect that any AT&T special access lines that currently 
are excluded from BellSouth’s business line density calculations would also he excluded under the Commission’s 
rules post-merger. Even if that were not the case, we would not grant Access Point et al.’s request. The 
Commission’s aim when i t  defined “business line density” for purposes of determining UNE availahility u’as t o  
permit all parties to rely on an “objective set of data that incumbent LECs already havc created Sor other purposes“ 
and to create a proxy that “fairly represents the business opportunities in a wire center.” See Trienriiul Revien. 
Remand Order, 20 FCC Rcd at 2595, para. 105: see also 47 C.F.R. 9 5 I .5 (stating that “husiness line” includes the 
“sum of all incumbent LEC business switched access lines, plus the sum of all UNE loops connected to that wire 
center, including UNE loops provisioned in  combination with other unbundled elements”). We believe that adopting 
a merger condition that would depart from the Commission’s rules in BellSouth‘s territory and exclude from the 
definition of “business line” for the merged entity all special access lines currently provided hy AT&T would not 
serve the Commission’s regulatory goals as set forth in the Triennia/ Review Remand Order. 

There are minor differences in the collocation data supplied by AT&T and BellSouth. I n  the analysis above. we 131 

rely on the data supplied by AT&T for its own collocations, and on data supplied by BellSouth for competltivc LEC 
collocations. SeeAT&TInfo. Req..Exh. 14.a.4; BellSouth Info. Req.. Exh. 13.b, 13.c. 

“’SeeAT&TInfo. Req.,Exh. 14.a.4; BellSouthInfo. Req., Exh. I3.b. 13.c 

See AT&T Info. Req., Exh. 14.a.4; BellSouth Info. Req., Exh. 13.h. I3.c. I33 

See AT&T Info. Req., Exh. 14.a.4; BellSouth Info. Req., Exh. 13.b.  I3.c.: see also AT&T/BellSouth I34 

CarltodSider Reply Decl. at para. 26: AT&T/BellSouth Reply at 25 .  

We therefore deny PAETEC’s request that we require Applicants to divest transport routes to any wire center 135 

where AT&T is the only competitive LEC that is collocated at that wire center. See PAETEC Comments at X. 

See, e.&, Lelter from Gary L. Phillips, Gen. Atty. and Asst. Gen. Counsel. AT&T Services, Inc., to Marlene H.  
Dortch, Secretary. FCC. WC Docket No. 07-34. Attach. (filed Aug. 22,  2006) (providing maps of competitive fiber 
deployment in BellSouth’s territory) (AT&T Aug. 22 Ex Parte Letter). See AT&T Aug. 22 Ex Parre Letter, Attach. 
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